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Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the following provisions:
 

☐ Written communications pursuant to Rule 425 under the Securities Act
 
☒ Soliciting material pursuant to Rule 14a-12 under the Exchange Act
 
☐ Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act
 
☐ Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act
 
Securities registered pursuant to Section 12(b) of the Act:

 

Title of each class  Trading Symbol(s)  
Name of each exchange on

which registered
Units, each consisting of one share of common stock and

one redeemable warrant
 OPESU  The Nasdaq Stock Market LLC

Common stock, par value $0.0001 per share  OPES  The Nasdaq Stock Market LLC
Redeemable warrants, each exercisable for one share of
common stock at an exercise price of $11.50 per share

 OPESW  The Nasdaq Stock Market LLC

  
Indicate by check mark whether the registrant is an emerging growth company as defined in Rule 405 of the Securities Act of 1933 (17 CFR §230.405) or Rule 12b-2 of the
Securities Exchange Act of 1934 (17 CFR §240.12b-2).
 
Emerging growth company ☒
 
If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any new or revised financial
accounting standards provided pursuant to Section 13(a) of the Exchange Act. ☐
 
 

 



 

 
IMPORTANT NOTICES

 
Opes Acquisition Corp., a Delaware corporation (“OPES” or “Purchaser”), and BurgerFi International LLC, a Delaware limited liability company (“BurgerFi”) and
their respective directors, executive officers, members, managers, employees and other persons may be deemed to be participants in the solicitation of proxies from
the holders of Purchaser’s common stock in respect of the proposed transaction described herein. Information about OPES’s directors and executive officers and
their ownership of OPES’s common stock is set forth in OPES’s Prospectus, dated March 13, 2018, Annual Report on Form 10-K, dated March 30, 2020 and the
definitive proxy statement on Schedule 14A, dated July 2, 2020, filed with the Securities and Exchange Commission (the “SEC”), as modified or supplemented by any
Form 3 or Form 4 filed with the SEC since the date of such filing. Other information regarding the interests of the participants in the proxy solicitation will be
included in the proxy statement pertaining to the proposed transaction when it becomes available. These documents can be obtained free of charge from the sources
indicated above.
 
In connection with the transaction described herein, Purchaser will file relevant materials with the SEC, including a proxy statement on Schedule 14A. Promptly
after filing its definitive proxy statement relating to the transaction with the SEC, Purchaser will mail the definitive proxy statement and a proxy card to each
stockholder entitled to vote at the special meeting relating to the transaction, and other proposals. INVESTORS AND SECURITY HOLDERS OF PURCHASER
ARE URGED TO READ THESE MATERIALS (INCLUDING ANY AMENDMENTS OR SUPPLEMENTS THERETO) AND ANY OTHER RELEVANT
DOCUMENTS IN CONNECTION WITH THE TRANSACTION THAT PURCHASER WILL FILE WITH THE SEC WHEN THEY BECOME AVAILABLE
BECAUSE THEY WILL CONTAIN IMPORTANT INFORMATION ABOUT OPES, BURGERFI AND THE TRANSACTION. The definitive proxy statement, the
preliminary proxy statement and other relevant materials in connection with the transaction (when they become available), and any other documents filed by
Purchaser with the SEC, may be obtained free of charge at the SEC’s website (www.sec.gov) or by writing to OPES at: 4218 NE 2nd Avenue, Miami, FL 33137.
 
This Current Report on Form 8-K contains certain “forward-looking statements” within the meaning of the Securities Act of 1933 and the Securities Exchange Act of
1934, both as amended by the Private Securities Litigation Reform Act of 1995. Statements that are not historical facts, including statements about the execution of
definitive agreements relating to the Business Combination by and among OPES and BurgerFi and the transactions contemplated thereby, and the parties’
perspectives and expectations, are forward-looking statements. Such statements include, but are not limited to, statements regarding the proposed transaction. The
words “expect,” “believe,” “estimate,” “intend,” “plan,” and similar expressions indicate forward-looking statements. These forward-looking statements are not
guarantees of future performance and are subject to various risks and uncertainties, assumptions (including assumptions about general economic, market, industry
and operational factors), known or unknown, which could cause the actual results to vary materially from those indicated or anticipated.
 
Such risks and uncertainties include, but are not limited to: (i) risks related to the timing of the completion of the Business Combination, (ii) the ability to satisfy the
various conditions to the closing of the Business Combination set forth in the Membership Interest Purchase Agreement, (iii) the occurrence of any event, change or
other circumstances that could give rise to the termination of the Membership Interest Purchase Agreement, (iv) the risk that there may be a material adverse effect
on the business, properties, assets, liabilities, results of operations or condition (financial or otherwise), of BurgerFi or its subsidiaries or franchisees, taken as a
whole; (v) risks related to disruption of management time from ongoing business operations due to the proposed Business Combination; (vi) the risk that any
announcements relating to the proposed Business Combination could have adverse effects on the market price of OPES’s common stock; and (vii) other risks and
uncertainties and other factors identified in OPES’s prior and future filings with the SEC, available at www.sec.gov.
 
A further list and description of risks and uncertainties will be found in the proxy statement on Schedule 14A that will be filed with the SEC by Purchaser in
connection with the proposed transaction, and other documents that the parties may file or furnish with the SEC, which you are encouraged to read.
 
Should one or more of these risks or uncertainties materialize, or should underlying assumptions prove incorrect, actual results may vary materially from those
indicated or anticipated by such forward-looking statements. Accordingly, you are cautioned not to place undue reliance on these forward-looking statements.
Forward-looking statements relate only to the date they were made, and OPES and BurgerFi, and their respective subsidiaries, if any, undertake no obligation to
update forward-looking statements to reflect events or circumstances after the date they were made except as required by law or applicable regulation.
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Item 1.01 Entry into Material Definitive Agreement
 

On September 22, 2020, OPES Acquisition Corp. (“OPES”), BurgerFi International, LLC, (“BurgerFi”), the members of BurgerFi (the “Members”), and BurgerFi
Holdings, LLC, a Delaware limited liability company (the “Members’ Representative”) entered into an Amendment to the Membership Interest Purchase Agreement, dated June
29, 2020 (the “Acquisition Agreement”) with BurgerFi, the Members, and the Members’ Representative.

 
The Amendment provides the following changes to the Acquisition Agreement:
 
1. amends the schedule identifying entities controlled by Mr. Rosatti to reflect that certain entities will no longer be transferred to OPES at Closing, and to include a

new entity to be transferred that holds BurgerFi Intellectual Property, as well as the transfer of any other entity that holds BurgerFi Intellectual Property;
 
2. amends the schedule that identifies the Key Employees of BurgerFi to include solely senior management as Key Employees, which consists of the President, Chief

Financial Officer, Chief Legal Officer, Chief Operating Officer and Executive Vice President of Culinary & Procurement;
 
3. removes all references to the Consulting Agreement (as defined in the Acquisition Agreement) ;
 
4. updates the covenants with respect to the BurgerFi Intellectual Property to ensure the transfer and assignment or license to OPES of all Intellectual Property used by

BurgerFi or its franchisees at or prior to Closing, and to include a post-closing obligation by BurgerFi to pursue the transfer of any remaining Intellectual Property to OPES that
BurgerFi could not, after diligent efforts, assign prior to or at Closing; and

 
5. corrects certain incorrect cross –references in Article XI.

 
Except as set forth above, the Acquisition Agreement and its terms and provisions shall remain in full force and effect.

 
The foregoing summary of the Amendment does not purport to be complete and is qualified in its entirety by reference to the actual Amendment, which is filed as

Exhibit 2.1 hereto, and which is incorporated by reference in this report. Terms used herein as defined terms and not otherwise defined herein shall have the meanings ascribed
to them in the Amendment.
 
Item 9.01. Financial Statements and Exhibits

 
(d) Exhibits:
 

Exhibit No.  Description
2.1  Amendment to Membership Interest Purchase Agreement, dated as of September 22, 2020
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SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the undersigned hereunto duly
authorized.
 
Dated: September 30, 2020
 
OPES ACQUISITION CORP.  
   
By: /s/ Ophir Sternberg  
Name: Ophir Sternberg  
Title: Chairman and Chief Executive Officer  
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Exhibit 2.1
 

AMENDMENT TO MEMBERSHIP INTEREST PURCHASE AGREEMENT

THIS AMENDMENT TO MEMBERSHIP INTEREST PURCHASE AGREEMENT (this “Amendment”), dated as of September 22, 2020 by and among Opes
Acquisition Corp., a Delaware corporation (the “Purchaser”), BurgerFi International LLC, a Delaware limited liability company (“Company”), the members of the Company
(the “Members”), and BurgerFi Holdings, LLC, a Delaware limited liability company, as the representative of the Members (the “Members’ Representative”), hereby amends
that certain Membership Interest Purchase Agreement (the “MIPA”) between Purchase, Company, the Members and the Members’ Representative dated as of June 29, 2020
(the “Effective Date”), as follows:

1.      Definitions. All capitalized terms not defined herein shall have the meaning given to them in the Operating Agreement.
 
2.      Definition of JR Trust Entities.
 

(a)               Schedule 1.43 is hereby amended to delete all references to the following entities (the “Excluded Entities”):
 

(i) BF NY 82, LLC
(ii) BF Secaucus LLC
(iii) BF Tallahassee, LLC
(iv) BF Fort Myers, LLC

 (v) BF Naples Tamiami, LLC
(vi) BF Naples Immokalee, LLC
(vii) Restaurant Development Group, LLC

 
(b)               Schedule 1.43 is hereby amended to add BurgerFi IP, LLC (“BFIP”) and any other entity that owns intellectual property of the Company.
 
(c)               The Excluded Entities will not be considered JR Trust Entities and Mr. Rosatti shall not convey, assign, and transfer his rights, title, and interests in the

Excluded Entities to Purchaser. Furthermore, to the extent that BFIP is owned by the Company prior to Closing, it is understood that Mr. Rosatti will not be required to further
convey, assign, and transfer his rights, title, and interests to BFIP to Purchaser.

 
(d)               Section 4.36 is hereby amended and restated in its entirety as follows:
 
“The entities included on Schedule 1.43, along with the Excluded Entities, reflect all of the entities owned directly, indirectly or as a joint venture partner, by John
Rosatti that are engaged in the Business and/or that own Intellectual Property of the Company (other than any Intellectual Property already owned by the
Company).”

3.       Definition of Key Employees. Schedule 7.5 is hereby amended and restated as follows:
 

“1. President – Charles Guzzetta
2. Chief Operations Officer – Nick Raucci
3. Chief Financial Officer – Bryan McGuire
4. Chief Legal Officer – Ross Goldstein
5. Executive Vice President of Culinary & Procurement – Chef Paul Griffin”

 



 

  
4.            Intellectual Property Covenant.
 

(a)               Section 4.21(a) shall be amended and restated as follows:

“(a) Schedule 4.21 sets forth, as of the Effective Date, a true, correct, and complete list of all Intellectual Property Rights, specifying as to each, as applicable:
(i) the nature of such Intellectual Property Right; (ii) the owner of such Intellectual Property Right; (iii) the jurisdictions by or in which such Intellectual
Property Right has been issued or registered or in which an application for such issuance or registration has been filed; and (iv) all licenses, sublicenses and
other agreements pursuant to which any Person is authorized to use such Intellectual Property Right.”
 
(b)               The third paragraph of Schedule 4.21 shall be amended and restated as follows:

“The trademarks reflected on the following pages, other than Service Mark Registration No.: 4,179,037 (7/24/12) which is owned by the Company, are owned
by Restaurant Development Group, LLC (“RDG”), as of the Effective Date, and have been or will be licensed or assigned to BFIP, and (other than IP already
owned by the Company) are all of the trademarks, service marks and intellectual property (collectively, the “IP”) used by the Company and franchisees.”
 
(c)               Section 10.2 shall be amended by adding the following clause:

“(m) The Company and RDG shall use commercially reasonable best efforts to transfer the IP to the new entity formed to hold the Company’s IP, BFIP.”

(d)               A new Section 10.4 shall be added as follows:

“10.4 Post-Closing Obligation of the Members and RDG. To the extent that the Company and RDG are unable, despite diligent efforts, to cause all of the IP to
be transferred to BFIP at or prior to Closing, the Members and RDG agree that they shall (i) execute and deliver to Seller at Closing licenses (in form and
substance acceptable to the Company) of any IP not yet transferred to BFIP (collectively, the “Remaining IP”), permitting the Company to use the Remaining
IP until such time as the transfer of such Remaining IP is completed, and (ii) diligently pursue the transfer of the Remaining IP to the Company.”

(e)               Sections 1.19 and 2.3(a)(vi) shall be deleted; and Section 1.3 shall be amended to delete the words Consulting Agreement from the definition of Additional
Agreements.

(f)                Article XI shall be amended to correct references to Article XII and Section 12 in such Article XI, making them refer, instead, to Article XI and Section 11,
respectively as the case may be.

 
 



 

 
5.                  Miscellaneous. Except as hereby amended or as otherwise expressly set forth herein, the MIPA and all of the terms and provisions thereof shall remain in full force
and effect. As amended by this Amendment, the MIPA is hereby ratified and remains in full force and effect in accordance with its terms. Wherever a conflict exists between
this Amendment and the MIPA, the provisions of this Amendment shall control. This Amendment may be executed and delivered in counterparts, including by facsimile or
electronic signature included in an Adobe PDF file, each of which shall be deemed an original and which together shall constitute one and the same instrument. This
Amendment shall be governed by, interpreted under, and construed and enforced in accordance with laws of the State of Florida, without regard to conflict of laws principles.

 
[Remainder of this page intentionally left blank; signatures to follow]
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The parties, with full power and authority, intending to be legally bound hereby, have executed this Amendment on the date first written above.

 
 Purchaser:
   
 OPES ACQUISITION CORP.
   
 By: /s/ Ophir Sternberg
  Ophir Sternberg, Chairman
   
 Company:
   
 BurgerFi International, LLC, a Delaware limited liability company
   
 By: /s/ Kevin Cooper
  Kevin Cooper, Manager
  
 Members:
   
 BurgerFi Holdings, LLC
  
 By: /s/ Kevin Cooper
  Kevin Cooper, Manager
   
 Andrea Jane Acker Revocable Trust U/A dated April 25, 2008
   
 By: /s/ Andrea Acker
  Andrea Acker, Trustee
   
 Members’ Representative:
   
 BurgerFi Holdings, LLC
   
 By: /s/ Kevin Cooper
  Kevin Cooper, Manager
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